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April 22, 2003

Ms. Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C.  20554

RE: Global Crossing Ltd., et al., IB Docket No. 02-286

Dear Madam Secretary:

IDT Corporation (“IDT”) through its undersigned counsel asks the Federal

Communications Commission (“FCC” or “Commission”) to refrain from taking action on

the Second Amendment to the Global Crossing Ltd. (Debtor-in-Possession) (“GCL”) and

GC Acquisition Limited (“New GX”) (collectively “Applicants”) Application (IB Docket

02-286) unless and until after the Applicants reach a final agreement with the Committee

on Foreign Investments in the United States (“CFIUS”) and there is an opportunity for

public comment thereon.

On August 22, 2002, the Applicants filed applications for FCC consent to transfer

control of GCL’s subsidiaries holding Section 214 authority, submarine cable landing
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licenses and wireless licenses to New GX. 1  The proposed transaction would result in

Hutchison Telecommunications Limited (“Hutchison Telecom”) and Singapore

Technologies Telemedia Pte Ltd (“ST Telemedia”) each holding an indirect interest in

GCL subsidiaries.2  As a result of these potential interests, the Department of Defense

(“DOD”), Department of Justice (“DOJ”), Federal Bureau of Investigations (“FBI”), and

CFIUS (collectively the “Executive Agencies”) are investigating the law enforcement,

national security, and public safety issues implicated by this application.  To ensure that

the Executive Agencies have adequate time to review these issues, the DOJ and FBI

requested that the Commission defer dispositive action on this application until these

issues are resolved.3  The Commission has not restarted its 180-day review of this

application because the Executive Agencies’ review is not complete.4

The Applicants subsequently filed a second amendment to their application in an

apparent attempt to expedite the Commission’s review of its application. 5  In the Second

Amendment, the Applicants merely state that they are having “ongoing discussions” with

                                                
1 Application for Consent to Transfer Control and Petition for Declaratory Ruling of
Global Crossing Ltd. (debtor-in-possession) and GC Acquisition Limited, IB Docket No.
02-286 (filed August 22, 2002).
2 Id. at 25.
3 Motion for Continued Deferral of the United States Department of Justice and the Federal
Bureau of Investigations, IB Docket No. 02-286 (filed October 21, 2002).
4 Letter from James Ball to Andrew Lipman, Jean Kiddoo, and Paul Gagnier, IB Docket
No. 02-286 (March 27, 2003).
5 Second Amendment to Application for Consent to Transfer Control and Petition for
Declaratory Ruling of GCL and New GX, IB Docket No. 02-286 (filed April 7, 2003).
(“Second Amendment”).
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CFIUS and superficially discuss the changes they “expect” to make to the application. 6

The Applicants claim that the final terms required by the Executive Agencies will not

differ materially from the Second Amendment.7

As discussed below in greater detail, the Commission should not act on the Second

Amendment, unless or until the Executive Agencies complete their review and the

proposed changes are finalized.8  Furthermore, the FCC must issue a Public Notice at that

time to allow the public an opportunity to comment because the changes constitute a major

amendment to the application.

The Second Amendment states that the Applicants expect that CFIUS’s approval

“would be conditioned upon the modifications to Hutchison Telecom’s investment as

described herein” and acknowledges that the Applicants are uncertain of the changes that

CFIUS will require.9   The Applicants are putting the Commission in a position of

reviewing a “moving target” because the precise structure of the amendment is unknown.

It is impossible for the Commission to make an informed decision if it is not provided with

all the facts.

Instead of reviewing the application at this time, the Commission should require the

Applicants to submit all relevant documents, including the Proxy Agreement, once an

                                                
6 Id. at 1-2.
7 Id. at 2.
8 In the event that the Commission determines that it is not necessary to wait for CFIUS to
conclude its review, IDT believes that the Commission must provide an opportunity for
public comment prior to taking dispositive action.
9 Second Amendment at 2.
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agreement is reached with CFIUS.  The Proxy Agreement is particularly important because

it is intended to address the concerns of the Executive Agencies regarding foreign

ownership.  In addition, the voting and corporate governance rights of Hutchison Telecom,

a foreign investor in New GX, will be voted according to the standards established in the

Proxy Agreement.10  As discussed below in greater detail, this information is necessary in

order for the Commission to determine independently whether or not the application is in

the public interest.

In addition to requesting that the Commission review an incomplete application,

the Applicants state that their application must be approved by April 30, 2003, because

GCL, Hutchison Telecom, and ST Telemedia each have a right to terminate the Purchase

Agreement after that date if all of the regulatory approvals (including the FCC’s) have not

been secured.11  The Commission must, however, base its decision on the public interest

and should not expedite its review process to meet an arbitrary deadline imposed by the

parties.

Section 63.52(b) of the Commission’s rules provides that the Commission will not

grant a major amendment to a Section 214 application unless the Commission issues a

Public Notice that it has accepted the filing.12  To determine if an amendment is “major,”

                                                
10 Id.
11 Id.
12 47 C.F.R. § 63.52(b).
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the Commission must investigate whether or not the proposed amendment is, or appears to

be, “of decisional significance to a particular application.”13

The Commission considers any national security, law enforcement, foreign policy,

and trade policy concerns raised by the Executive Branch in determining whether or not

the application is in the public interest.14  By the Applicants’ own admission, the proposed

changes are designed to address national security and law enforcement issues raised by

Executive Agencies.15  It appears that the Executive Agencies believe that, without these

changes, including the Proxy Agreement, the transaction could threaten national security.

As a result, the proposed changes are material to the Commission’s ability to determine

whether or not the application is in the public interest.  Although the Commission has

stated that it will accord a certain level of deference to the expertise of the Executive

Agencies with respect to national security issues, the Commission must still undertake its

own independent analysis of whether a particular application is in the public interest.16

The Commission can meet this obligation only if it analyzes all the particular facts

of an application.  If the Commission does not “exercise its own judgment,” it

                                                
13 Implementation of New Rules Governing International Section 214 Applications and
Section 310(b)(4) Determinations, DA 96-157, Public Notice, 11 FCC Rcd 3168, 3168
(1996).
14 In the Matter of Rules and Policies on Foreign Participation in the U.S.
Telecommunications Market, Market Entry and Regulation of Foreign-Affiliated Entities,
IB Docket Nos. 97-142, 95-22  Report and Order and Order on Reconsideration, 12 FCC
Rcd 23891, 23919 ¶ 61 (1997) (“Foreign Participation Order”), Order on
Reconsideration, 15 FCC Rcd 18158 (2000).
15 Second Amendment at 1.
16 Foreign Participation Order at  23919-20 ¶ 62-63.
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impermissibly abdicates its role as a rational decision maker and the Courts will overturn

the Commission’s decision. 17  Because the proposed change will necessarily impact the

Commission’s evaluation of whether or not the transaction is in the public interest, it is

therefore of decisional significance.  The Second Amendment is thus a major amendment,

and the Commission must issue a Public Notice to provide the public with an opportunity

to comment once CFIUS has completed its review and the final terms of the amendment

are known. 18

Respectfully submitted,
IDT Corporation

By: /s/  David Albalah
David Albalah
McDermott, Will & Emery
50 Rockefeller Plaza, 11th Floor
New York, NY  10020-1605
(212) 547-5400

Kirk S. Burgee
McDermott, Will & Emery
600 13th Street, N.W.
Washington, D.C.  20005
(202) 756-8240

                                                
17 Texas Office of Public Utility Counsel v. FCC, 265 F.3d 313, 328 (5th Cir. 2001), citing
Laclede Gas Co. v. FERC, 997 F.2d 936, 946 (D.C. Cir. 1993).
18 47 C.F.R. § 63.52.
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paid, to each of the following:

Qualex International
Federal Communications Commission
445 12th Street, S.W.
Washington, DC  20554
qualexint@aol.com

Susan O’Connell
Policy Division
International Bureau
Federal Communications Commission
445 12th Street, S.W.
Washington, DC  20554
soconnel@fcc.gov

Kathleen Collins
Policy Division
International Bureau
Federal Communications Commission
445 12th Street, S.W.
Washington, DC  20554
kcollins@fcc.gov

Henry Thaggert
Wireline Competition Bureau
Federal Communications Commission
445 12th Street, S.W.
Washington, DC  20554
hthagger@fcc.gov

Zenji Nakazawa
Public Safety and Private Wireless Division
Federal Communications Commission
445 12th Street, S.W.
Washington, DC  20554
znakazaw@fcc.gov

Neil Dellar
Transaction Team
Office of General Counsel
Federal Communications Commission
445 12th Street, S.W.
Washington, DC  20554
ndellar@fcc.gov

Elizabeth Yockus
Policy Division
International Bureau
Federal Communications Commission
445 12th Street, S.W.
Washington, DC  20554
eyockus@FCC.gov

J. Breck Blalock
International Bureau
Federal Communications Commission
445 12th Street, S.W.
Washington, DC  20554
Bblalock@FCC.gov

Paul O. Gagnier, Esq.
Swidler Berlin Shereff Friedman, LLP
3000 K Street, N.W., Suite 300
Washington, D.C.  20007
POGagnier@swidlaw.com



John G. Malcom
Deputy Assistant Attorney General
Criminal Division
Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C.  20530
John.G.Malcom@usdoj.gov

Debbie Goldman
Assistant Director of Research
Communications Workers of America
501 Third Street, N.W.
Washington, D.C.  20001
debbie@cwa-union.org

Richard S. Elliott, Esq.
Philips J. Spector/Jessie A. Nicol
Paul, Weiss, Rifkind, Warton & Garrison
1615 L Street, N.W., Suite 1300
Washington, D.C.  20036-5694

Patrick W. Kelley
Deputy General Counsel
Federal Bureau of Investigation
935 Pennsylvania Avenue, N.W.
Washington, D.C.  20535

R. Hweitt Pate, Esq.
Deputy Assistant Attorney for Regulatory
Matters
Antitrust Division, Department of Justice
950 Pennsylvania Avenue, N.W.,
Room 3645
Washington, D.C.  20530
Hew.Pate@usdoj.gov

Karl W.B. Schwarz
Chairman, Chief Executive Officer
Global Axxess
310 W. St. Louis
Hot Springs, AR  71913
k.w.schwarz@worldnet.att.net
U.S. Coordinator, EB/CIP

Department of State
2201 C Street, N.W.
Washington, D.C. 20520-5818

Edward Shapiro, Esq.
Bart Epstein
Latham & Watkins
555 Eleventh Street, N.W., Suite 1000
Washington, D.C.  20007-5116

Andy Lucas
1028 N. Elm Street
Fairmont, MN  56031
alucas@frontier.net

James Ball
Federal Communications Commission
445 12th Street, S.W.
Washington, DC  20554
jball@fcc.gov

William Malone, Esq.
Miller & Van Eaton, P.L.L.C.
1155 Connecticut Avenue, N.W.
Suite 1000
Washington, D.C.  20036
wmalone@millervaneaton.com

Julian P. Gehman, Esq.
Mayer, Brown, Rowe & Maw
1909 K Street, N.W.
Washington, D.C.  20006
jgehman@mayerbrownrowe.com

Office of the Chief Counsel/NTIA
U.S. Department of Commerce
14th Street and Constitution Avenue, N.W.
Washington, D.C.  20230
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